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"Of all the trends sweeping across the business landscape, few will have more impact on companies within the next decade than strategic partnerships ...."

1.
Introduction

This paper is intended to introduce and advocate the concept of partnering to the European telecommunications industry.  A brief explanation is required.

As has been highlighted in earlier papers, the telecommunications industry in Europe is currently undergoing a process of change from doing business as part of the public sector mainly on a national basis, to operating internationally in a fast changing and developing commercial environment.  As we shall see, partnering is a developed form of contracting and for this reason it may take time for clients and suppliers within the industry to accept it as a sound basis for maintaining long term stable commercial relationships and avoiding disputes.

Further as partnering has previously been used in countries with a common law tradition, civil lawyers will wish to be assured that it has equal relevance to the commercial and legal environment in which they practice.

This paper therefore describes the nature of partnering; examines why it is suitable for use in the telecommunications industry; examines how partnering works in practice and finally touches upon the contractual implications of such a technique.  In this respect we consider whether partnering is contrary to EU procurement law.

2
What is Partnering, Alliancing and Joint Project Implementation?

There is no agreed legal definition of partnering.  It is a term of art and is used in a similar way to the term "joint venture" although it has a different meaning.

In order to ascertain the meaning of "partnering", one has to look outside the telecommunications industry, principally to the construction and oil and gas industries where the concept of partnering has been around for some time.

Partnering has its roots in the US construction industry
, but has been widely adopted by UK industry following various initiatives aimed at reducing project costs and conflict in the face of recessionary pressures in the construction industry
, and falling oil prices, in the case of the oil and gas industry
.

Although definitions of partnering abound, we feel that the following descriptions of the concept are instructive:-

"Partnering is a management approach used by two or more organisations to achieve specific business objectives by maximising the effectiveness of each participant's resources.  The approach is based on mutual objectives, an agreed method of problem resolution and an active search for continuous measurable improvements.  

Partnering can be based on a single long term commitment (project partnering) but greater benefits are available when it is based on a long term commitment (strategic partnering)".

and from the U.S.:-
"Partnering is a way of doing business (a management philosophy) that emphasises an environment of trust, teamwork, and co-operation among various parties and groups of parties.  It is generally considered as a means of avoiding, minimising, and managing disputes rather than merely a method of alternative dispute resolution.  The concept is to establish working relations among the parties through a mutually developed, formal strategy of commitment and communication where trust and teamwork prevent disputes, create a co-operative bond, and facilitate the completion of a successful project."

In the UK construction industry the distinction between strategic
 and project partnering arrangements can be seen in many of the projects, which have recently commenced.  The demand has been client-led.
  

A well developed form of project partnering called "alliancing" is used by the oil and gas industry.  An alliancing agreement will generally include a scheme for risk sharing and bonus payments for contractors who, for example, complete platform engineering work on time and under budget
.

In order to position this technique within the telecommunications industry, it is well to remember that projects flow out of a strategic vision; decisions regarding horizontal or vertical integration; existing relations; and the foreseen development of technologies.  Projects typically have measurable plans, goals, and objectives.

Figure 1 illustrates the types of complex projects that typically arise in telecommunications and positions different techniques for their smooth implementation.  Constraining factors for such projects include national and trans-national telecommunications laws and regulations; competition laws; political considerations; technology developments; and potential conflicts of interest.

We would prefer to use the term "Joint Project Implementation" or "JPI" to describe the work of partners to a telecommunications project to avoid any confusion with partnerships
 and because JPI is a better description of what the technique is designed to achieve.  For the purposes of this paper the terms partnering and JPI are therefore used synonymously unless the context otherwise requires.

Figure 1: Telecommunications project model

JPI, inter alia, is a technique for improving the understanding and communication of partners in a complex project or alliance, in order to avoid problems due to misunderstandings and their escalation into major disputes.  It helps to clarify:

-
goals and milestones

-
information flows

-
cultural assumptions

-
market dynamics.

JPI will only work successfully if there is management buy-in; a well-drafted contract; and the right people as part of the project team.  The main lesson of modern quality control theory and practice is that quality should be engineered-in at the beginning of the design cycle, not inspected out at the end of the production line.

JPI is:

-
a method for ensuring the smooth and correct implementation of an agreed contract;

-
a way to help the parties establish the complex, multi-level inter-party communication paths that are needed to complete successfully large projects and joint ventures;

-
a process that allows each parties' individual project managers to operate effectively within the context of the overall, larger project that involves all the parties.

.

JPI is NOT:

-
a substitute for contract negotiations;

-
a method for working out roles and responsibilities that have not been defined in a contract;

-
a way for a partner with superior bargaining power to impose its way on the others.

.

3
Why is JPI suitable for telecommunications industry?


"Innovative organisations competing in global markets are increasingly coming to the understanding that collaborative approaches - internally and externally - best meet their needs.  Collaborative approaches to business typically lack the clean functional lines that we've been used to in the past.  Activity tends to be chaotic and accelerated, frequently giving rise to changes in specifications or expectations, misunderstandings, and conflict.  In this light, conflict can be seen as a key controller of the collaborative organisation.


Thus, conflict management skills become a core competency for managers in the next millennium.  An understanding of what causes conflict, the ability to call on appropriate dispute resolution techniques, and the skills to manage conflicts creatively will distinguish high-performing organisations from also-rans."

Project partnering or alliancing is claimed by its proponents to lead to successful projects.  In the UK construction industry the following benefits have been realised
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fast track construction and completion on or before the contractual completion date - time savings;
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reduced cost through the use of the partnering methodology which can, for example, lead to the increased use of value engineering;
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more reliable quality; quality enhancement; improved safety conditions and compliance; innovation - qualitative improvements; 

SYMBOL 183 \f "Symbol" \s 10 \h
faster decision making and problem solving resulting in dispute avoidance rather than the necessity for dispute resolution; and
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non-adversarial team working : "win-win" atmosphere (as opposed to "us-them").

Strategic partnering shares the above short term project benefits, but is seen as capable of producing an increasing level of gain and reward as the relationship between the parties develops over time.

A strategic partnering arrangement can also lead to a reduction in financial cost and management time in undertaking repeated tender exercises with the standardisation of terms, documents and protocols.  Although most clients and suppliers are attracted by such a significant potential saving, such an arrangement is potentially anti-competitive and therefore will be permitted only under certain circumstances as outlined below.

The business case for using JPI for projects claimed in the construction industry appears equally applicable to telecommunications projects.

Internal collaboration has long been practised by successful telecommunications companies.  With the present trends towards globalization, convergence, privatisation, and deregulation, there is increasing emphasis on external collaboration, such as:

*
joint ventures

*
infrastructure projects

*
outsourcing.

Many projects that require external collaboration run into difficulties because of the differing cultures, levels of technical expertise, ways of doing business, and interests of the parties involved.  JPI would appear to be a technique well suited to business relationships that require external collaboration, and a natural way to transfer expertise in internal collaboration to those relationships.

4.
How does JPI work in practice?

JPI arrangements whether they be strategic or project based are characterised by, first, an agreement between the parties on their mutual objectives.  Secondly, there will be a commitment to continuous measurable improvements in terms of performance and quality.  These will often be incorporated in some form of partnership charter or pledge.  Thirdly, there will be an agreed form of dispute resolution process by means of some form of evaluation system.  Finally, there should be some form of profit sharing and/or cost saving mechanism, which gives both parties a real commercial incentive to abide by the more esoteric commitments contained in the JPI charter or pledge.

Both strategic and project JPI arrangements will generally follow three stages of development, which will invariably be repeated during the course of the project or projects, as follows:-

(i)
Preparation stage
This process will begin prior to contract award and if the parties or project teams are unfamiliar with the concept, a facilitator can be used.  A facilitator is a neutral individual, with experience of partnering projects, who is able to explain what partnering means and how it should be used in practice.  If the parties wish, he or she can retain an involvement with the project and in this way can act as a form of mediator by encouraging the parties to resolve project problems which occur.

The invitation to tender should set out the client or customer's intent to partner.  The main objectives of this initial stage is to obtain the commitment of both parties to the partnering arrangement and, most importantly, the commitment of the senior management who have any say or commercial control over the progress and ultimately success of the project.  As part of the contractual negotiations, risk and cost sharing should be discussed and agreed.

(ii)
Workshops
These are an essential feature of partnering and are now widely considered to be an element of good project management practice.  The first workshop which may take place prior to contract award should set the parameters for subsequent workshops.  Again an external facilitator is useful here to ensure that the understanding of partnering which has been engendered during the preparation stage translates itself into practical guidance for progress during what will most often be the initial and critical design phases of the project.  The workshop is also the front line for problem solving and thus dispute avoidance.

The workshop has two main functions: first, it is an opportunity for project-team members of all involved parties to get to know each other; second, but more importantly, it is an opportunity to define or to clarify specific areas that will be critical to success.  The areas to discuss include:

-
the interests of all parties involved, including sub-contractors

-
design and implementation issues that might lead to wrong expectations, misunderstandings, technical or process incompatibilities, conflicts or disputes

-
formal procedures for authorising change requests; that is, processes for avoiding that technical people make commitments without appropriate management awareness of the costs and/or timeline implications

-
strengths, opportunities, weaknesses, and threats (SWOT analysis), for the project as a whole, and for key sub-projects (for example, critical components provided by a sub-contractor)

-
measurement systems and metrics (mutually agreed measures)

-
technical and business escalation processes

-
formal dispute resolution processes: mediation, dispute review boards, mini-trials, adjudication, arbitration.

The output of the workshop should therefore include a document, or series of documents, capturing agreement on mutual goals and objectives, and the metrics, escalation, and dispute resolution processes that will be used.

Goals can include any of the following:
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meeting design specifications
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meeting schedules and deadlines
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fast approval of mutually agreed changes to specifications
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minimising need for paper trails to document progress or lack of it

SYMBOL 183 \f "Symbol" \s 10 \h
no adversarial processes.

(iii)
Evaluation and follow up

This stage is a threat to JPI success because a failure to continuously evaluate and follow up will mean that the initial enthusiasm and general air of co-operation, which should be present during the early days of the project, can easily be lost when problems arise and milestones loom.

Among the metrics to be considered are
:

-
Are decisions being made at the right level, or do higher levels of management need to get involved?

-
Are problems being solved efficiently and effectively, or are team members bogged down in escalation processes that require extensive paper documentation?

-
Are team members anticipating problems and acting to find solutions before they arise, or are they becoming defensive and reactive?

-
Are unresolved disputes quickly referred for resolution, or do they fester, creating an atmosphere of distrust and hostility?

5.
CONTRACTUAL IMPLICATIONS OF JPI ARRANGEMENTS

The legal implications of JPI arrangements in terms of contract drafting and, more generally, whether the agreement infringes procurement and related competition law obviously depend upon the precise nature of the commercial agreement between the parties.  If JPI is intended by the parties purely as a project method of working, this may not impact upon the terms of the contract at all.  Thus if the parties consider that the use of project workshops would be useful to facilitate, say, a team approach, rather than more formal project reporting processes, there is no reason why this methodology should necessarily be incorporated in the contract (although this may have legal consequences should a dispute arise).  Where however there is an element of risk or profit sharing, clearly this should be reflected in the contract to ensure that both parties are fully aware of their respective responsibilities and liabilities.

Public procurement - are JPI agreements anti-competitive?

There is little doubt that the public sector widely sees strategic partnering as difficult to reconcile with the EU public procurement regime and more general EU competition law which govern contract tendering and letting.  A similar situation exists in the US and this is often quoted as being a major cause of the unpopularity of strategic partnering as opposed to project partnering.  

The broad thrust of the Public Procurement Regulations
, Article 85(1) and 86 of the Treaty of Rome
 and the Restrictive Trade Practices Act 1976
 is to prevent the establishment of long term agreements or a series of agreements between companies which prevent or distort free competition in the EU market.  The balance between the advantages in terms of improved quality, which the public sector might gain from a strategic partnering arrangement and the wider public interest depends upon the circumstances of the particular transaction.  

The potential conflict between partnering arrangements and public procurement lies with the aims at the heart of both.  Whereas partnering encourages the establishment of a mutually advantageous relationship often with elements of exclusivity of purchase and/or supply and the hope of expanding the scope of their dealings, public procurement requires the consideration of bids from the market at large and transparency of the tender process
.  In addition, partnering has tended to arise between parties from the same member state, and may be seen to discourage the development of a real integrated market.  

The perceived advantages of compulsory competitive tendering under the public procurement regime for public sector contracts, in preventing collusion and monopoly are deeply embedded in the minds of government procurement agencies.

There seems no reason in principle however why a strategic partnering arrangement for the long term supply of telecommunications services should infringe the procurement regime where:-
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a tender process is properly undertaken following the relevant public procurement procedure;
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the objectives, scope and duration of the relationship are defined;
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it can be demonstrated that the tender was the most economically advantageous; examples of which are given in the regulations themselves;
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following contract award, the relationship is properly managed, reviewed and audited; and

SYMBOL 183 \f "Symbol" \s 10 \h
the contract has suitable break clauses.

Further, the Utilities Regulations specifically provide for the use of framework agreements,
 reflecting the perception that market forces will operate to ensure that utilities will obtain value for money where possible.  A framework agreement is an arrangement whereby parties agree the terms of future dealings between them without committing themselves to specific contract awards (whether in terms of supply and/or purchase), akin to agreeing non-binding heads of terms.  When specific orders are required, the general arrangement means that contract terms need not be negotiated anew as the framework is already in place.  

In addition, provided that the initial agreement has been advertised in the Official Journal and complies with the procurement criterion outlined above, no call for competitions need be published for contracts granted within the scope and duration of the framework agreement.  The partners must make their objectives clear in the agreement and the agreement must be limited to a defined set of contracts.  This will not always sit happily alongside the aims of partnering and, for example, may prevent partners from building new elements into the agreement as their relationship develops.

Competition law may also cause problems for strategic partnering arrangements, particularly with respect to framework agreements.  Where a partnering arrangement contains elements of exclusivity, it will be potentially anti-competitive as the supplier and the source of work may effectively be removed from the market place for what may be significant periods of time.  Article 85(3) may provide relief however, in stating that the prohibitive measures of Article 85(1) do not apply where the agreement "contributes to improving the production or distribution of goods or to promoting technical or economic progress, while allowing consumers a fair share of the resulting benefit" so long as the agreement does not impose irrelevant restrictions or wholly eliminate competition.  Accordingly, the long term cost savings and dispute avoidance produced by partnering may protect such arrangements.  

Consideration must be given to the length of a proposed framework agreement although there is no express guidance as to a maximum.  However, as a utility is free to use the negotiated procedure using an existing qualification list, renewal of an arrangement with a strategic partner will not require a fresh call for competition under the procurement rules, although the utility would still be required to advertise the terms of the agreement.
The effect of partnering arrangements upon telecommunications contracts

It is trite to state that there are many different types of commercial contract used by the industry ranging from a system supply contracts which is likely to be project based to interconnection agreements to outsourcing contracts, which are more long term and strategic.  It is perhaps easier to see the role that JPI may be able to play in a system supply contract rather than an interconnection agreement and for this reason we consider the effect of JPI upon the former.

Currently the effect of partnering or JPI arrangements upon the terms of contracts generally is still the subject of debate.  In the oil and gas industry, partnering arrangement including profit sharing incentives are often set out in a form of agreed side letter and the more general partnering obligations of the parties can be set out in an agreed charter or project management methodology.  In these circumstances and in the event of a dispute, it is open to question whether these documents are incorporated into the contract between the parties, which is unsatisfactory.

However, where the parties to, for example, a system supply contract wish to fully embrace JPI and link the commercial benefits available from the project to performance criteria under the contract, JPI is likely to effect both the conduct of the tender process and several of the major operative terms governing the parties' contractual obligations and liabilities.

If the parties wish to partner, this should be clearly stated in the invitation to tender and tender documents.

So far as the contract is concerned, it is suggested that the following types of clauses be considered and reconciled with the parties' agreement to partner


i)
price, payment, programme and performance


ii)
project management


iii)
change control


iv)
liquidated damages


v)
dispute resolution.

6.
Conclusions

There is a general trend in corporate strategic planning and management thinking towards the use of partnering, alliancing and JPI at least in the US and UK and it would be surprising if this less confrontational approach to contracting does not find favour with the European telecommunications industry, which is competing on a global stage.

It is submitted that differences in between common law and civil systems should not ultimately be a constraining factor, particularly as civil lawyers take an implied duty of good faith as read in their client's commercial dealings.

Finally the telecommunications industry has in the past operated on the basis of long term, stable relationships and, even in the competitive environment which now exists, the industry has already indicated its wish to continue with this tradition through a wide range of international mergers, acquisitions, joint ventures and alliances.  It is likely that partnering will have a role to play in these future relationships.
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